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PROCEEDI NGS
(10:19 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
this morning first in Case 12-17, MBurney v. Young.

M. Gupta.

ORAL ARGUMENT OF DEEPAK GUPTA
ON BEHALF OF THE PETI TI ONERS

MR. GUPTA: Thank you, and nmay it please the
Court:

All 50 States have public records |laws. 47
of those States nmake access available to residents and
nonresi dents on equal ternms. Virginia, by contrast,
enforces a discrimnatory access policy, and because
commerci al requesters make up the vaét maj ority of
records requesters, out of State businesses bear the
brunt of Virginia' s policy --

JUSTI CE SCALI A:  \When -- when was the first
of those | aws enacted, do you know? | think it's -- |
think it's in ny adult lifetinme that Florida was the
first to enact a sunshine law. Is that -- am | correct
about that?

MR. GUPTA: That's right. Al of these
| aws - -

JUSTI CE SCALI A: In the '60s.

MR. GUPTA: In the '60s and the early ' 70s.

3
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1 The Virginia |l aw was enacted in 1968. And we don't deny

2 t hat --
3 JUSTI CE SCALI A: And you say that's a
4 fundanmental -- that's a fundanental right covered by a

5 Privileges and I munities Cl ause, which nobody had until
6 the 1960s.

7 MR. GUPTA: Well, to be clear, the nodern

8 transparency |l aws are new, but they sit on top of

9 wel | - established common law rights to access that are
10 based not on nodern notions of transparency but on the
11 right to secure property and other basic interests --
12 JUSTI CE SCALI A: But those -- those rights
13 still exist in this State, don't they? Cannot you get
14 records of deeds and whatever the co&nnn | aw woul d have
15 cover ed?

16 MR. GUPTA: Well, it's true that -- that

17 Virginia's | aw exenpts deeds fromits Freedom of

18 I nformation law, but if | understand their position

19 correctly, they would be entitled as a constitutional
20 matter under their theory to preclude people from ot her

21 States from accessi ng even deeds.

22 JUSTI CE SCALI A:  Well, 1"l ask him --

23 didn't understand that to be their position, but -- but

24 | guess we can ask them

25 MR. GUPTA: M client, M. Hurlbert, is in
4
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t he busi ness of gathering property records for his
clients. Now, it's true that in Virginia, he could get
t he deed, but what he can't get and what he principally
gathers for his clients are real estate tax assessnent
records, and those are a much richer storehouse of
property-related i nformati on than sinply the deed.

JUSTI CE G NSBURG: Can you -- can you
explain that business a little nmore fully than you did
in the briefs? He's in the business of collecting
records fromall the States about tax assessnents.

MR. GUPTA: That's right.

JUSTI CE GI NSBURG. And he -- and he does
that for a client who could very well ask hinself. So
what is the service that's being per{orned?

MR. GUPTA: Well, he -- you know, he doesn't
just do the routine request. These -- the large data
conpani es are the ones who hire him And they -- if
they're routine requests, they can do them thensel ves.

Al t hough if they're not based in Virginia, they would

still have to hire a Virginian to do it. But they bring
himin when there's some flawin the -- the routine
process where the -- the State is being recalcitrant, or

the local official is being recalcitrant. And he's an
expert in being able to gather these -- these records,
and know ng the process is know ng what he's allowed to

5

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

do and what he's not allowed to do.

CHI EF JUSTI CE ROBERTS: All -- all he has to
do is get sonmebody from-- fromVirginia to ask for him
ri ght?

MR. GUPTA: Well, he could hire someone from
Virginia to do that, but that's -- you know, that's sort

of precisely what the --

CHI EF JUSTI CE ROBERTS: Well, but you don't
have to pay the person too much, he just has to wite a
| etter saying give nme these docunents, right?

MR. GUPTA: He would still have to hire
sonmeone, and that would be an increased cost.

And - -

CHI EF JUSTI CE ROBERTS: ﬁEII, an increased
cost of -- | don't know how nmuch -- 100 bucks, right?
Go -- wite a letter, say you want these docunents, and
when they conme to your house, give themto ne.

MR. GUPTA: Yeah. For the |arge data

conpani es, you know, they will hire sonmeone other than
himto performthis service. They will -- if you're
tal ki ng about routine requests. But even -- you know,
even for them if you're talking about a -- a request

that isn't routine, if he has to do sonething further to
enforce the rights, he's going to have to do that in his
own nanme or the data conmpany will have to hire soneone

6
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ot her than him soneone based in Virginia, to do that
for them And then he will |ose that business.

So the | ower you go down in the food chain
of the data industry, the bigger the effect of
Virginia's policy.

JUSTI CE GI NSBURG: How much -- how nmuch of
an inpact in fact does it have on his business? | nean,
there are 47 States who will provide this information.

MR, GUPTA: Well, for him in the Virginia
market, it conpletely forecloses himfrom doi ng
access -- business in the Virginia narket.

And if other States were to have policies
like this, he wouldn't be able to do business in those

States as wel | . So if -- if the focus is on himand his

business in Virginia, it conpletely cuts himoff. |If
the focus is on -- on what the effect is in the

aggregate on the market as a whol e, because nobst public
records requests are commercial requests, it's going to
have an effect on nost comrercial requesters who are out
of State. And --

JUSTI CE SCALIA: M. CGupta, | -- |
understand that the -- the reasoning of Virginia in not
all owing out of State people to -- to get these FO A
requests is the followng: That the purpose of these --
these laws -- and | renenber it when the first ones were

7
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enacted -- governnment in the sunshine. The purpose of
It was not to enable people to get information per se,
it was to enabl e people to see how their governnment is
wor ki ng, so that they could attend to any mal f easance
that is occurring in the process of governnent.

It seenms to me entirely in accord with that
pur pose of these laws to say it's only Virginia citizens
who -- who are concerned about the functioning of
Virginia governnent, and ought to be able to get
what ever records Virginia agencies have. Wat's --
what's wrong with that reasoning?

MR. GUPTA: A few responses, Justice Scali a.

First, transparency was one purpose, but as
| said, these laws also carried formérd t he nuch nore
| ongstanding rights to access based on personal
i nterests and property interests. Also, even at the
time that these | aws were enacted --

JUSTI CE SCALI A:  But -- but you don't need
any personal or property interest under these |aws. You
can just -- out of curiosity, if you -- if you were a

Virginian at least in Virginia, even though you have no

Interest in the matter at all, you can ask the agency
for records about this or that. It -- it can't be based
on -- on the traditional property interest. |It's based

on the ability of the citizens of the State to find out

8
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what the -- what the governnent of the State is up to.

MR. GUPTA: Even -- even at the tinme that
these |l aws were enacted in the -- in the '60s, it was
wel | -understood that they were going to have a big
commercial inpact. The property records industry was in
full swing by the end of the late 19th Century.

JUSTI CE GI NSBURG: But the point is that
FOA is tied to, as Justice Scalia said, the citizens
shoul d know what their governnent is doing. And you
don't have to give any reason at all, if you were a part
of that political community. Now, Virginia doesn't
all ow people fromout of State to vote. They' re not
part of Virginia's political comunity. So why isn't
this -- if you're not part of the po{itical community,
then you don't fall under FO A, which is a peculiar
statute, in that everybody who is covered by it can get
what ever they want, and they don't have to give any
reason for it.

MR. GUPTA: Right. Well, elections just
simply don't work if you -- if you allow noncitizens to
participate in elections, or if you can't wall off the
State in that respect. But what the State can't say is
sinply because one purpose of this law is that we want
to constitute ourselves as a political community, that
we can exclude activities that have a big comerci al

9
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effect. And, you know, when we're | ooking under the

Dor mant Conmerce Cl ause or under the Privileges and

| munities Clause, this Court's cases have said
repeatedly you don't | ook to uncover the original

| egi sl ative purpose, you | ook to whether there is

di scrim nation, which there is here on its face, and you
| ook to whether there is a discrimnatory effect.

One exanple of how this policy is actually
being --

JUSTI CE KAGAN: And is the only thing that's
necessary -- excuse nme -- is the only thing that's
necessary that the law affect a few people commercially?
| mean, how rmuch -- how many of the requesters have to
be engaged in sone kind of connErcia{ activity in order
for your argunments to work?

MR. GUPTA: Well, what this Court has said
Is that there is no de mnims exception if there's
di scrim nation agai nst conmerce, but here, what's going
on is anything but de mnims. Virginia does not deny
that the -- the vast majority of the requesters are
commercial requesters, the vast majority of out of State
requesters are comercial requesters.

Their -- the am cus brief supporting their
side, the Local Governnent Attorneys of Virginia am cus
brief at page 30 explains the way this policy is being

10

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

i mpl enented, is that noncommercial requests are
typically honored, but out of State requests by data
m ners are being categorically denied under the policy.

CHI EF JUSTI CE ROBERTS: But this is not --
this is not a regulation of coomerce. |It's a State
practice that may have an incidental effect on commerce,
and the incidental effect may be di sproportionate,
dependi ng upon whet her you're State or local, but it's
not a regul ation of commerce.

MR. GUPTA: But that's -- that was the
Fourth Circuit's theory and |I think incidental can mean
a fewdifferent things, and I think in -- in their
opinion, it -- it does nmean at |east three different
things. So maybe it woul d be helpfu{ if I try to unpack
t hat .

If it means incidental in terns of the
effect on ny client's business -- | think, as |I've
expl ained, it's anything but incidental; it conpletely
forecloses himfromthe market. |If it means incidental
in terns of the -- the aggregate effect of this statute,
again, it's not incidental because the vast majority
of -- of affected parties under this policy are
out -of -state comrerci al requesters, particularly data
conpanies. And, you know, if it means incidental
conpared to the purpose of the statute, as |'ve said,

11
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transparency was one purpose of the nodern FO A | aws,
but they al so subsunmed and sit on top of all of the

| ongstanding rights of public access that have been
around since the -- the first settlenents in the United
States -- or before the United States, when in order to
have a functioning property system we recognized that
you' ve got to have records of who owns what and -- and
t hose records have to be nade avail able to anyone in
order to exercise property rights.

CHI EF JUSTI CE ROBERTS: \What if the State of
Virginia says, as a policy, we want to help Virginia
busi nesses and so we're going to open a business
training, best practices institute where you' re going to
| earn how to be a better business pefson, but the only
peopl e who can cone in are -- are Virginia businesses.

MR. GUPTA: Ri ght.

CHI EF JUSTI CE ROBERTS: Under your theory,
because that will have an effect, an incidental effect
on commerce in a way that's discrimnatory, is -- iIs
t hat unconstitutional ?

MR. GUPTA: | don't think so. And there are
a couple of distinctions.

First, that's not something that the State
exclusively is able to provide. |It's not |like the
courthouse or the public archives across the street or

12
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the road that runs between themthat only the -- the
State is able to provide. Anyone can provide a business
training institute, so the State is just one player
anong many. Also --

JUSTI CE SCALI A: But that -- that just goes
to the extent of the inmpact, not -- not on the
principle. And you say extent doesn't matter. You say
there's no such thing as a de mnims exception. So
that -- that explanation doesn't -- doesn't seemto ne
to hold water.

MR, GUPTA: Well, maybe | didn't explain it
very well. To be clear, |I think it's nore than just a
difference in degree; it's a difference in kind. These
are fundanentally different when -- ﬁhen you' re tal king
about running the courthouse or running the public
archi ves, nobody else can do that. Nobody el se can
collect -- you know, nmake tax assessnents, collect those
records and keep the official public archive of those
t hi ngs.

JUSTI CE SCALI A: So what? So what? Except
to the extent that that bears upon how much of an
I mposition this is upon interstate comerce. It seens
to nme that's the only rel evance of that point.

MR. GUPTA: Wwell --

JUSTI CE SCALIA: And -- and you dism ss that

13
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rel evance. You say it doesn't matter how extensive the
I mpact is on -- on interstate commerce.

MR. GUPTA: Well, to the extent that you --
you think it does matter, | nean, that -- that
di stinction doesn't matter in this case because the
impact is -- is great. The principal inpact is an
| npact on out-of-state commerce.

But let me --

CHI EF JUSTI CE ROBERTS: Is that -- when
you're tal king about inpact, is that a Pike anal ysis?

MR. GUPTA: No. | think this -- if you were
in -- in the dormant Conmerce Cl ause, this would be the
per se rule of invalidity. You have facial
di scrimnation. The -- the -- \

CHI EF JUSTI CE ROBERTS: Well, | thought if
it was facial discrimnation, you' re not concerned about
| mpact .

MR. GUPTA: That's right. That's right.

CHI EF JUSTI CE ROBERTS: | thought a question
of tal king about the effects on interstate conmmerce,
that's the, you know, the Pike anal ysis.

MR. GUPTA: No. \What this Court has said is
that -- that the first -- sort of first-tier scrutiny,
the per se rule is -- is for cases where there's
di scrimnation on its face or discrimnation in effect.

14
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And then you've got this other category for the -- the
Pi ke analysis where the State regul ates evenhandedly.

JUSTI CE KENNEDY: MWhat's your cl osest case
I n support of the proposition that this is inmpermssible
as a discrimnation against interstate commerce? Wat's
your best case?

MR. GUPTA: When you say "this," you nmean
the -- that public records access is comrerce?

JUSTI CE KENNEDY: If -- if you -- you are
argui ng, as one of your argunments here, that this is
discrimnatory as to -- as to interstate comerce, as |
under st and your argunent, what is the best case you have
to support your position? Wat's the closest case?

MR, GUPTA: Wwell, | think if you're -- if
you're -- if the question is about whether or not
records access is commerce, there's Reno v. Condon this
Court's unani nous - -

JUSTI CE KENNEDY: Well, my question is
what's the best case you have for your argunent?

MR, GUPTA: Well, | think, you know, this
Court's unani nous decision in Reno v. Condon held that
because peopl e buy public records and sell themin
interstate comerce, that's indisputably interstate
commerce. So we --

JUSTI CE KENNEDY: But that wasn't a

15
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di scrimnation. That wasn't a --

MR. GUPTA: That's right.

JUSTI CE KENNEDY: That's just -- that goes
to the question whether or not this is comerce.

MR. GUPTA: That -- that's right.

JUSTI CE KENNEDY: What is your best case to
show that this is discrimnatory in violation of our
precedence?

MR. GUPTA: Well, Virginia doesn't deny that
there's discrimnation on its face, so | take your
gquestion to be asking, you know, what about the commerce
aspect. And in Reno v. Condon --

JUSTI CE KENNEDY: If | have to wite the
opi ni on, what case do | put down? I:n1maiting.

MR. GUPTA: Yeah, | nean, you -- okay. So
you can al so I ook to Canps Newfound, which, | think, you
know, was much, nore attenuated to commerce. There you
had a generally applicable |aw, a property tax law --

JUSTICE BREYER: If | only have tinme to read

one case --

MR. GUPTA: Yeah.

JUSTI CE BREYER: -- or possibly two, which
woul d you like me to read? | think that's basically the
guesti on.

MR. GUPTA: Yeah. | nean, you know, | ook.

16
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There's no case that's -- that's entirely on all fours,
but --

JUSTI CE BREYER: Ckay. But | assume you
don't want nme --

JUSTI CE KENNEDY: That's why you're here.

MR. GUPTA: So right. So -- so -- okay. So
t he Canps Newfound case is -- is a case where you had a
generally applicable law. It was a property tax |aw.
It exenpted, you know, charities that served primarily
in-state residents. It was -- there is no evidence that
the State of Maine intended that to be a, you know, a
di scrim nation agai nst comrerce, and obvi ously swept
nore broadly and affected both commerce and
non-commerce. But this Court said tﬁat, you know, you
had facial discrimnation against comrerce because there
wer e people operating these summer canps and they were
treated differently --

JUSTI CE BREYER: Look at those. But | think
t he Comrerce Cl ause basically has as its objective,
Insofar as it's dormant, to prevent a | egislature or
deci sionmaker within its State discrimnating in favor
of their own state producers.

MR. GUPTA: Right.

JUSTI CE BREYER: Now, it's pretty hard for
me to put this case into that nold.

17
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MR. GUPTA: Well, | mean, one -- you know,
one piece of evidence, Justice Breyer, is the nedia
exception to the Virginia statute. It -- this -- this
makes it clear that Virginia was aware that people who
were requesting information for commercial purposes were
going to use this statute and they exenpted the press --

JUSTI CE SCALI A:  Just Virginia nedia,

t hough, isn't it? 1Isn't it only nedia that --

MR. GUPTA: That's right, Justice Scali a.

JUSTI CE SCALIA: -- exists or is broadcast
into Virginia?

MR. GUPTA: That's right. So it's --
it's --

JUSTI CE SCALI A:  So that:s consistent with
their purpose that this statute is nmeant to assure good,
honest governnment in Virginia.

MR. GUPTA: Well, if this is a statute, it's
a pretty unusual statute that discrimnates anpong
newspapers. So it says --

JUSTICE BREYER: If it does what the -- |
had exactly the same question for both parts of your
argument, that, what it's their -- am|l right in
t hi nki ng that anyone can get any information -- anyone
In any State can get any information that pertains to
himor her? |Is that right or not?

18
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MR. GUPTA: There is a separate Virginia --

JUSTI CE BREYER: |Is that right or not?

MR. GUPTA: Yes. There is a
separate Virginia statute that allows this.

JUSTI CE BREYER: Ckay. That's what | wanted
to know, whether it's separate or not.

MR. GUPTA: That's right.

JUSTI CE BREYER: Anyone from Al aska to
Hawai i can get any information that pertains to himor
her .

Second, that this has nothing to do with
judicial records. There is a different statute that
makes judicial records public.

MR. GUPTA: That's correét.

JUSTI CE BREYER: Ckay. So we're now tal king
about the class of information other than the two
cl asses |'ve nentioned.

And | then ended up, and 1'd like you to add
sonmething to this, if you can, that really this is
about, since getting information involves usually a
benefit to the recipient, but sonmetimes harmto the
person the information is about, that willing to run
that harmand risk of harmis the interest in State good
governnent, okay?

MR. GUPTA: Uh- huh.

19
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JUSTI CE BREYER: Now, if that's the
I nterest, that's an interest that probably a State has
the right, just as it has the right to say other people
can't vote in State elections. |If that's the interest,
then | guess it could take reasonabl e neasures rel ated
to that interest.

Al right. Now, that is the -- the argunent
or the position that | would appreciate your addressing.

MR. GUPTA: Sure. You know, that -- we
don't deny that that's an interest that the State has,
but then you have to see whether the -- the interest is
reasonably furthered by the statute. And here you have
a resource that is not finite and the statute allows the
State to recoup its expenses. So no{hing is lost to
Virginians. There isn't any loss in transparency to
Virginians by extendi ng access to out-of-state data
conpani es.

JUSTICE GINSBURG: But if it costs for
Virginia -- Virginia has to take care of its own, and if
it has to service FO A requests fromall over, it's
going to cost the State. |It's going to have to hire
people to do this. They're going to have to spend nmany
hours going through these records. So the State
doesn't -- it wants to conserve its resources for its
own peopl e.

20
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MR. GUPTA: But -- but there's no loss in
resources, Justice G nsburg, because the statute all ows
Virginia to fully recoup any adm nistrative expenses.

JUSTI CE SOTOMAYOR: Counsel, 1'm having --

JUSTI CE SCALI A: But they -- but they just
don't want out -- they -- they don't want outl anders
mucking around in -- in Virginia governnent. |It's
perfectly okay for good old Virginians to do that, but
they don't want outlanders to do it. Wiy -- why is that
unr easonabl e?

MR. GUPTA: Yeah. That -- that is certainly
their interest. But you've got to see whether the
policy serves -- serves, you know, the interest, and --
and this is a statute that is supposéd to pronote
transparency. It actually makes |ess transparent.

JUSTI CE SOTOVAYOR: Counsel, I'm-- | --
there is underlying your argunment a sort of fundanmental
belief that you are entitled to relief -- pardon the
alliteration sinply because the statute discrimnates
between citizens and noncitizens. |s that your
position?

MR. GUPTA: No, not at all. | nean --

JUSTI CE SOTOMAYOR: So if it's not, what are
the two rights that you -- or what rights are it that
you're claimng have been violated? You say privileges

21
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and immunities. MWhat's the privilege or immunity?

MR. GUPTA: It's the privilege or immunity
of pursuing a common calling across State borders. So
there's no dispute here that M. Hurl bert's conmmpn
calling is -- is gathering data. 1In fact, those are the
princi pal users of public records | aws.

JUSTI CE SOTOVAYOR: So is this an as-applied
chal l enge to the --

MR. GUPTA: That's right.

JUSTI CE SOTOMAYOR: All right.

MR. GUPTA: That's right.

JUSTI CE SOTOVAYOR: So this is an as-applied
chal | enge.

MR. GUPTA: Yes. So -- éo it's an
as-applied challenge with respect to M. Hurlbert's
conmmon calling. There's no -- there's no dispute that
that is his common calling and that this | aw has the
effect of conpletely cutting himoff from pursuing his
common calling in the Virginia market and that 47 other
States --

JUSTI CE GI NSBURG: Then you woul d be doing
sonet hing very strange with this statute, because you
woul d be saying Hurlbert has a right to this because
it's his business. But the statute, the character of
this statute is it doesn't matter what you want the
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information for. But you're saying the out-of -- the
In-Stater, it doesn't matter. OQut-of-Stater, is it your
argument that if this out-of-Stater has a good reason
for getting this and it's related to the out-of-State's
busi ness, so you -- you're changing the character of a
FO A statute which is it doesn't matter what you want it
for.

MR. GUPTA: Right. | nean, you would, you
know, we would -- we would ask that you rule that the
statute is unconstitutional as applied to himand then
Virginia would have the choice if it has a to the
statute --

JUSTI CE SOTOVAYOR: | -- I'mhaving a
problem and then | think it's Justiée G nsburg's
problem which is absent the statute, he can't demand
that Virginia provide himwth this information because
that's how he wants to work, correct? So what's the
added val ue that gives hima right to demand it nerely
because a statute exists? He doesn't have a right to
the informtion.

MR. GUPTA: Well, he's -- all he's asking
for is information that's available in the public
archives on equal terms with Virginians. |In the sane
way that -- that soneone who --

JUSTI CE BREYER: He -- he has a very
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reasonabl e request in ny view, but the question isn't
t he reasonabl eness of his request. The question's, you

know, whether they can do it. And the -- the way -- the

work -- the thing that's bothering ne on the work part
is this: It seens that the work is sort of tailored to
the statute. It's in this way. | -- | have a job and

my job is to study election processes. And | wite
reports and | find amazi ng things about differences
anong States. They're truly amazing. And | say, you
know, it would help me a lot if | was actually a voter
in each of these states. That would help my job. It
woul d | end authenticity and | could |earn things that |
probably couldn't |earn otherw se.

Now, does that add anyth{ng to the argunent?
| mean, | don't think so, but it sounds a little bit
li ke you're making that kind of argunment --

MR. GUPTA: No.

JUSTI CE BREYER: -- and -- and they either
do have the right or they don't. And | don't know that
it helps that I -- that | say, well, | really want it
for ny work.

MR. GUPTA: Right. But thisis -- thisis a
prof ession that has existed since the founding era. |
mean, we've, you know, we've cited cases in our opening
brief of -- of people hiring professionals to search the
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records for them before engaging in property
transactions. By the late 19th Century, you had an
enormous i ndustry that was designed to do this.

So this isn't -- M. Hurlbert isn't sonme --
soneone who's nmaking up some profession. He's part of a
very large industry that has done this for a very |long
time. And that industry, yes, |like |awers depend on
court houses or truckers depend on roads, his industry
depends on access to the public archives. And, you
know, it's true that -- that now you have these nobdern
public records laws, but I -- | think Virginia's
argument woul d be the sane if you were just talking
about can -- can they bar the doors to the archives
bui Il di ng? Can they bar the doors to\the property
records? So there's no -- | don't see any distinction
in kind --

CH EF JUSTI CE ROBERTS: Is this -- is this
your Privileges and Immunities argunment or your dormant
Commer ce Cl ause argunent ?

MR. GUPTA: You know, | think the |ogic of
both argunments are simlar, but | think it nost clearly
Is illustrated in the Privileges and Inmunities context
where --

CHI EF JUSTI CE ROBERTS: So then it's not
enough that this is a big deal to your client. It has
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to be sonething that is essential to hold the country
together as a national unit. And it seens to ne it's a

bit of a stretch to say sonmebody gat hering records about

commercial -- under FOA fits that description
MR. GUPTA: | don't think it's a stretch at
all, Justice -- Chief Justice. The -- the aggregators

of records make possi ble nortgage origination, credit
reporting, insurance adjustnment. The -- the econony --
and you have an am cus brief --

CHI EF JUSTI CE ROBERTS: No, but see, they're
just to get into those. Again, | think a lot of those
exanpl es you -- you do have access under other statutes.
You' re tal king about nortgage rules and all that.

Aren't those all -- \

MR. GUPTA: No, no. Not to this kind of
information. The -- the information that M. Hurl bert
I s gathering, tax assessnent information, is essential
to -- to nortgage origination and credit reporting. The
people who hire himare |arge data conpanies, and the --
the data industry brief explains the uses of this
information. That -- that information is essential to
these activities. And Virginia, virtually alone anpbng
the States, is -- is erecting this barrier to access
t hat market, and reserving the right to access that
mar ket to only people who live in the State. And --
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and, you know, this would be no different if it were
just tal king about the archives that -- that include al
the information that the -- yes, it's true that Virginia
has exempted of the title itself, but I don't see that
the logic of their position allows themto nmake that
distinction. | nmean, that's just a feature of their --
of their statute.

JUSTI CE SOTOVAYOR: I'mstill trying to
tease out what your claimis. Let's suppose Virginia
passes a statute that says: W'IIl |let nonresidents have
access, but they have to pay all the costs.

Nonr esidents don't. Wuld that satisfy you as valid?

MR. GUPTA: | think that would be a closer
question, but | think that presents éonE probl ens as
well. | mean, so in your hypothetical it's free to the
citizens of the State, but they' re just passing the cost
on to out-of-Staters. And, you know, this -- this Court
in cases |like Tooner and Mil | aney have said that at
| east, you know, where the State can show that the
nonr esi dents pose sone unique evil, that the -- the
State is entitled to pass the costs on.

JUSTI CE SOTOVAYOR: Why isn't it just -- you
just being costs them nore?

MR. GUPTA: Ri ght.

JUSTI CE SOTOVAYOR: That was Justice
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G nshurg's point, which is every tine you' ve put in a
request, you're costing them nore noney.

MR. GUPTA: Right. But -- but that would be
di scrim nating against not as -- noncitizens solely
because they're noncitizens. So if there's sone
particul ar --

JUSTI CE SOTOVAYOR: Well, why? You were
costing them nore.

MR. GUPTA: Right. Well, that's -- that's
precisely the rationale that -- that in
Justice Kennedy's opinion for the Court in Barnard v.
Thorstenn, this Court rejected. This -- the Virgin
| sl ands wanted to say if we open up our bar to people
fromall over the country, it's goiné to increase the
adm ni strative resources, and this Court said, no,
that's not a good a enough reason. That's just
di scrimnating on the basis of citizenship.

But if, for exanple, the State could show
that there was, you know, there were shipping costs that
were uni quely posed by nonresidents and they wanted to
assess a $5 shipping fee for all nonresidents, that
m ght be perm ssi bl e.

And if there are no further questions, 1'd
like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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General Cetchell?

ORAL ARGUMENT OF EARLE DUNCAN GETCHELL, JR.,
ON BEHALF OF THE RESPONDENTS

MR. GETCHELL: M. Chief Justice, and may it
pl ease the Court:

The --

JUSTI CE SOTOVAYOR: |'m not sure how you
save adm nistrative costs under this statute. They
could go to any Virginia resident, it's not illegal, and
probably will, it'll cost them sonething nore, but not
you, and get the very same information. So how do you
justify this discrimnation? Because it's so easily --
the adm nistrative cost is going to be inposed anyway.

MR. GETCHELL: | would sdggest t hat the
pur pose of the statute, which is political, not
commercial, left the State with the position that it was
going to subsidize with tax dollars this function
because we can't recover our overhead; we can over --
only recover the actual cost.

JUSTI CE SOTOVAYOR: So you want to give nore
busi nesses to Virginia citizens who will now charge
out-of-State residents noney to process their FOA
requests?

MR. GETCHELL: No, Your Honor. | don't
t hi nk anybody was thinking about businesses of any sort.
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| think they were saying that we have a political

hygi ene statute. They were very nuch the fad. It
happened in ny lifetime, too. | remenber when they were
adopted. Nobody thought they were comercial in nature.

And | do want to -- want to repel the notion
that there is even substantial discrimnation in this
case, because M. Hurlbert, in his adm ssion that this
is an as-applied challenge, has a difficulty with
substantial equality of access, because it turns out
that M. Hurlbert, in his reply brief, when he teed up
the 1786 statute, which does give access -- did give
access, he focused his argunent on that statute. And if
you run that statute, you will find that between 1830 --
1813 and 1840, that you did not have\general access.
They went back to having to show a particul ar interest.
But that -- from 1840, '41 until today, through the
codes of 1819 and -- and up until the present code,
Section 17.1208, he has the right of access to tax
assessment records.

CHI EF JUSTI CE ROBERTS: So if | understood
your answer to Justice Sotomayor, the only reason you
don't let out-of-staters get these records is because of
t he added overhead costs?

MR. GETCHELL: No, Your Honor. It's just
not part of the interests the State was trying to serve.
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The State --

CHI EF JUSTI CE ROBERTS: Well, | know.
But -- but -- so why don't you do it anyways? Just as |
asked your friend, it doesn't seemlike that big a deal.
It doesn't seem|like that big a deal for you either. |If
you can recoup overhead costs from peopl e who request,
and |'d assunme you would be able to, why don't other
people -- people from West Virginia may have interest in
how Vi rgi ni a gover nnent operates, too.

And -- and again, what cost is there to you
ot her than overhead? You don't want to keep how
Virgi nia governnment operates quiet from outsiders when
you let in -- its citizens get the access, do you?

MR. GETCHELL: The -- me\are here to defend
the decisions of the two | ower courts that apply
exi sting doctrine. And under existing doctrine, only if
we discover that this is a fundanental right do | have
to justify --

CHI EF JUSTI CE ROBERTS: That's under the
Privileges -- Privileges and Immunities argunent.

MR. GETCHELL: That's correct.

CHI EF JUSTI CE ROBERTS: Okay. But what
about the Dormant Commerce Cl ause?

MR. GETCHELL: Under the Dormant Commerce

Cl ause, we would first have to have a regul ation of
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commerce that's discrimnatory. And | would say that a
-- that this is a governnental function

| would say that --

CHI EF JUSTI CE ROBERTS: No, | know -- |
under stand your argument. |'mjust asking you why
bother? | nmean, what -- what's the -- and that's
certainly pertinent to sonme of the Commerce Cl ause
analysis. And | haven't heard anything other than the
overhead costs. And | think you can recoup that from
t he requesters.

MR. GETCHELL: | cannot, Your Honor.

CHI EF JUSTI CE ROBERTS: Why not ?

MR. GETCHELL: M. Chief Justice, the
statute says | cannot recoup the cos{ of mai ntai ni ng and
generating the database, which is by definition
overhead. | cannot --

CHI EF JUSTI CE ROBERTS: Well, you've got to
mai ntai n and generate the database anyway for Virginia

citizens who are going to ask for it. This is not an

added cost. Other than -- it's an added cost if you
have to hire an additional person to handle -- as far as
| can tell, just these two people.

MR. GETCHELL: It's an added burden, too.
It's not all --
JUSTI CE SCALIA: But the Virginia citizens
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pay for that database, right?

MR. GETCHELL: They do. This is a --

JUSTI CE SCALI A: And the out-of-staters
don't pay for the database.

MR. GETCHELL: This is a taxpayer subsidi zed
system

JUSTI CE SCALI A: And besides, do -- do
you -- is it the law that -- that the State of Virginia
cannot do anything that's pointless?

Only the Federal Governnent can do stuff
that's pointless?

(Laughter.)

MR. GETCHELL: The -- there is a
burden -- there is a non-financi al bdrden as well,
because as one who is subject to FO A requests, we have
a finite nunmber of officials and enpl oyees who have to
address these things.

JUSTI CE SOTOVAYOR: You keep maki ng that
argunent. But you don't stop residents for asking for
the information from soneone else. | nmean, that's one
of the points of your law, which is, they can hire a
Virginia resident to get it for them Mst of the big
peopl e are doing that already.

So you're not saving any noney if they can
get the information sinply by paying sonmeone in Virginia
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to get it for them

MR. GETCHELL: In -- in fact, the State of
Virginia has made the policy decision to give this
information to its citizens, and not to inquire behind
it to see whether or not sonebody's doing it for an
out -of -Stater.

JUSTI CE SCALIA: O even for commerci al
purposes. Don't you think if -- if those who created
t hese governnent in the sunshine | aws could have drafted
themin such a way that inquiries for comerci al
pur poses woul d not be allowed, but only those inquiries
that are intended to | ook into the workings of State
governnment and produce governnent in the sunshine, don't
you think that they probably would héve excl uded
comrercial inquiries if they coul d?

But you can't tell which ones are comrerci al
and which aren't.

MR. GETCHELL: And we don't -- and we don't
try. W have a policy decision that we want to have a
very sinple systemthat allows our citizens to make
i nquiries without a denonstrated need or cause, because
we want there to be sunshi ne.

CHI EF JUSTI CE ROBERTS: It's no nore
conplicated in the systemif you let out-of-Staters have
access, too. You say we want a sinple system It's
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going to be the sane system whet her you win or | ose.

MR. GETCHELL: The thing that is of -- of
great concern -- why do we care? Wiy do we bother -- is
the principle that when a governnent is providing a
t axpayer-subsi di zed service of recent origin toits
citizens, that it does not have to explain its choice
ei ther under the Privileges and Immunities Clause or
under the Dormant Comrerce Clause. It is very inportant
that we not find ourselves with |awsuits that say
"services." Voluntary services are in fact things that
now have to be justified under those two provisions of
the Constitution.

JUSTI CE BREYER: That's where he cones in
with his argunent. Because | -- | aéree, you can -- you
don't have -- let's say the nobst fabul ous reason for
doing this, but you have a reason. And so the question
I's, does it have to be better than that?

And -- and they are saying yes. And as |
heard it, what | would characterize as a strong
argument, which sort of first of all strikes nme as a
stronger argunent, is that, look, if we go back into
hi story, out of State real estate people could al ways
get information about property -- let's say they had a
client who wanted to buy it.

Now, you've protected that. But in today's
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world, it's inportant that we get statistics about this,
t oo, because our econony is national. |If we understand
how States are taxing their real estate, we will know to
what extent they increase the value, to what extent they
i ncrease the rate, to what extent they really get the
noney they are supposed to, to what extent they night
get noney or not get noney in the future. And all of
t hose things are nationally inportant so people can put
t hem toget her and nmake, better than we have done in the
past, predictions about what is likely to happen to
St ates, and hence, the national econony. All right?

That's -- that's the kind of argunent he's
maki ng. So therefore, there is a national interest in
the flow of this information. And tﬁat means you have
to have a better than "uh-huh" kind of rationale.
That's -- that's what he's saying.

MR. GETCHELL: But it's very difficult for
M. Hurlbert to nake that fairly expansive argunent,
because it turns out --

JUSTI CE BREYER:. Well, to be fair, | -- 1
was sort of expanding it.

(Laughter.)

MR. GETCHELL: But in point of fact, because
he is entitled to the tax assessnent data in the clerk's
office, in the case of Henrico County, where he went,
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you go in the same building and -- if you're M.
Hur | bert, you turn in one direction and go to the
clerk's office. And if somebody's in Virginia and wants
to -- for whatever reason get it fromthe tax assessor's
book instead of fromthe clerk's book, you turn in the
ot her direction.

JUSTI CE KAGAN: But you don't deny that in
general, this does affect out-of-State data coll ectors,

peopl e who are engaged in the kind of business that

Justice Breyer was tal king about. Is that right?
MR. GETCHELL: | have no idea in this
record, because we were on summary judgnent -- cross

notions for summary judgment, and the district court of
t he court of appeals both in our judénent correctly
ruled that there's a two-step inquiry. And the first
step is whether or not there is a fundanmental right.
And in the absence of a fundanmental right --

JUSTI CE SOTOVAYOR: Only in his Privil eges
and Immunities Clause claim He clains that the Dormant
Commer ce Cl ause has been effected because he reads this
statute as saying only Virginia recording conmpani es have
access. Qut-of-State can't. And it's a fair reading of
the statute. It only permts Virginia residents, which
i ncl ude commercial and noncommercial, to access the
I nformati on.
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So assune hypothetically that the statute
reads "only Virginia conmercial businesses have access
to this information" --

MR, GETCHELL: If -- if in fact you want to
rewrite the statute to -- subject it to attack,
obvi ously, that would then raise questions about a
nongover nmental protectionist intent. But that's not
the way this statute was witten. It's not how it was
crafted, and it has nothing to do with commerce.

JUSTI CE SOTOVAYOR: Well, that's the
gquestion I'm-- |I'"mraising the best argunent for your
adversary, okay?

MR. GETCHELL: Ri ght.

JUSTI CE SOTOVAYOR: Becadse we could call it
a direct -- he calls it direct discrimnation, because
comrerci al businesses are being permtted in Virginia
but not noncommercial. You say it's indirect.

How do we draw the |ine between direct and
i ndirect when the bottomline consequence is the sane?

MR. GETCHELL: | woul d have about three
answers to that. The first one is that we don't trigger
t he Dormant Commerce Cl ause anal ysis unless we are
exercising the police power of a state to regul ate
commerce. And that neans, it does nean that not every
statute a state passes triggers an inquiry, even if it
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has an indirect effect on commerce.

VWhereas here, we have a statute that has a
solely political intent, the fact that now the am ci
want to tell us about this great burgeoning enterprise,
they want the Court to take --

JUSTI CE KENNEDY: Are you telling us that
there is sinmply no commerci al consequences to this
statute at all, that Virginians find this to be of no
commercial value in any instance?

MR. GETCHELL: | amtotally agnostic on this
record because we don't have any data on that.

JUSTI CE KENNEDY: Well, you were the one
with summary judgnent. Maybe they didn't cone forward
with the information, but we interprét sunmmary j udgnment
in favor of the losing party.

And so you say you are totally agnostic. |
am concerned you are preventing them by the summary
judgment from show ng that their -- even with
Virginians, there is a commercial value frequently to
this informtion.

MR. GETCHELL: Al right.

JUSTI CE KENNEDY: It's not just political.

MR. GETCHELL: On this record -- on this
record the position that was accepted by the two courts
bel ow entirely in accordance with this Court's existing
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doctrine was the first inquiry under Privil eges and
| mmuni ties was whether there was a fundanental right.
If there is not then we make no further inquiry.

JUSTI CE KENNEDY: Let's tal k about the
Commrerce Clause. You are saying you are agnostic. You
have no i dea whether or not there m ght be sone
comercial value to this information. | would think as
an officer of the State of Virginia or as a matter of
judicial notice we would take notice that there is.

MR. GETCHELL: |'m saying that under this
record that never came up nor should it have come up,
because what the court said on Dormant Comrerce Cl ause,
both of the courts below, was this was not a regul ation
of commerce, it is a governnental ac{ion - -

JUSTICE GINSBURG: But it has --

JUSTI CE SCALI A: You are saying that it's no
nore necessary for you to show that there's no
commercial value to allow ng out-of-staters to do this
than it is necessary for you to show that there is no
commercial value to your not allowi ng out-of-staters to
hunt deer in Virginia.

MR. GETCHELL: | believe you are correct.

JUSTI CE SCALI A:  You are saying that it's up
to Virginia --

MR. GETCHELL: Correct, Your Honor.
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JUSTI CE SCALI A: -- whether out-of-staters
can hunt for Virginia gane.

MR. GETCHELL: Correct.

JUSTICE SCALIA: And it's up to Virginia
whet her out-of-staters can have access to the State's
records, that they have no interest in personally, under
this law. It seenms to nme perfectly |ogical.

MR. GETCHELL: But renenber they do have
access to this information, both Hurl bert and MBurney.

JUSTI CE KENNEDY: That assumes the question
as to whether or not there is a general comrerci al
interest in these -- in these -- in these docunents.

And you say, oh, you are agnostic. At |east that neans
you are open to the possibility that\there m ght be a
comrerci al interest.

MR. GETCHELL: Here's the problemin this
case. Because | think that we are not at first-tier
anal ysi s because there is no regulation of comrerce that
is discrimnatory --

JUSTI CE SCALI A: |If that's your argunent on
it, | reject it as Justice Kennedy does. | didn't
understand you to be arguing that there is no comrerci al
val ue.

MR, GETCHELL: I'mtrying to explain why it
doesn't matter
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JUSTI CE SCALI A: Yeah, that's what |
t hought .

MR. GETCHELL: It doesn't matter because if,
on the threshold inquiry, we don't have a discrimnatory
regul ati on of commerce but just an ordinary governnment al
function than only Pi ke-Church anal ysis coul d
possibly --

JUSTI CE SCALI A:  You can't say
di scrimnatory regul ation. Wat about tax? | nean, you
can't tax discrimnatorily, and I wouldn't call taxation
in and of itself a regulation of comrerce, would you?

MR. GETCHELL: The fact of the matter is
that it has been -- taxes have been found to be both
viol ations of privileges and innunit{es and Dor mant
Comrerce Cl ause where there was unequal taxation of
conmmer ce.

JUSTI CE SCALI A: Even though it's -- even
t hough it's not a regulation of comrerce?

MR. GETCHELL: Okay. Well --

JUSTI CE SCALIA: Okay. That's your argunent
t hen.

MR. GETCHELL: | apologize |I chose a word
that is not as apt as it should have been, but a
regul ation or taxation centering around comerce
I ntended to affect and actually affecting commerce, this
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just isn't that kind of activity.

JUSTI CE KAGAN: Well, general, just indulge
me with a hypothetical. Suppose that the backgrounds
for these statutes was different. The statutes were the
same, but in addition to tal king about people's right to
know about how t heir governnent works, the people spend
a lot of tinme also tal king about the econom c benefits
of a free flow of information in our country.

Wuld that -- if that were true, and | want
to put nmyself on record as not renenbering when these
statutes were passed --

(Laughter. )

JUSTI CE KAGAN: But if that were true, would
this case be different or would you étill be up here
sayi ng the sane thing?

MR. GETCHELL: If | had -- if |I had a
statute which on its face dealt with comerce --

JUSTI CE KAGAN: The statute does exactly the
sane thing. |'mjust suggesting that there m ght be two
i nterests behind the statute; one is about know ng the
way your governnent operates and the other is about free
flows of information in the econony. And if both of
t hose things had gone into the mix to create the
statutes of this kind, would you be up here saying the
same thing or not?
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MR. GETCHELL: | would be saying something
at least slightly different if | had different facts
that | had to deal with, but I think in principle I
woul d be arguing the power of the State to pass this
ki nd of act without having to submit to the Dornmant
Commerce Cl ause, at least first-tier Dormant Commerce
Cl ause anal ysi s.

JUSTI CE Gl NSBURG. \What el se can Virginia do

besides -- | don't know if there are elk in Virginia,
but besides -- to reserve for its own -- for its own
peopl e? You say, this is -- good governnent in Virginia

Is for Virginians. Big ganme hunting, scarce resource,
can be reserved for in-state people. \What else can
Virginia do? \

MR. GETCHELL: Well, Virginia can do things
i ncludi ng have in-state tuition. It can have -- it can
subsidize it's own businesses either by training
prograns or even by other direct subsidy from public
FISK. It limts welfare paynents to residents of the
Commonweal t h.

When the Commonwealth is just acting as a
government and not as a regulator or taxer of interstate
commerce, it has the status of a coequal sovereign that
inits own sphere is allowed to do its own policy
choi ces.
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JUSTI CE KAGAN: | think the thing, general,
that | was trying to get at, it seens to nme you have a
very good case that these statutes were nmeant for a
di fferent purpose. But in fact, it seens as though your
friends there have a good case that these statutes have
been taken over, to a large extent, across the country

by econom c enterprises doing economc things. And at

that point in time, Virginia' s -- and, you know, you are
only one of two States -- Virginia' s maintenance of this
kind of -- no, it's Virginians, Virginia information for

Virginians, |ooks very different fromwhat it m ght have
| ooked |ike when the statute was originally passed.

MR. GETCHELL: If -- if we were going to
say, if you were going to say that tﬁis I's an inquiry
t hat needs to be made under the Commerce Cl ause, this
woul d be a particularly poor vehicle for doing it,
because, the Fourth Circuit held that the Pike analysis
of the district court was not appeal ed, and therefore
this case could not be sent back on remand to devel op a
burden analysis of a record --

JUSTI CE KENNEDY: But Pike is not rel evant
here. Pike involves -- the Southern Pacific v. Arizona
where there were nelons -- where there were nmelons and
Arizona wanted to nake sure that you had | abels and
packing of the nelons in Arizona. That was
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di scrim natory agai nst interstate conmerce.

That's not -- that's not Dormant Conmerce
Cl ause but that is discrimnation, and there is
di scrim nation here.

MR. GETCHELL: Well, there's -- there's
discrimnation only in the sense that we discrim nate
agai nst people who we don't let vote because they don't

live in the Commpnweal th as wel |. | nmean, we -- this

statute has a function. |It's a legitimte function, and

JUSTI CE KENNEDY: You -- you could say the
same thing, we don't discrimnate against Californians
who want to come and pack their nelons in Arizona.

MR, GETCHELL: Well, | mﬁuld say that --

t hat whet her or not sonebody can deal with an itemin
commerce is -- is -- raises Comerce Clause questi ons.

And just like in Reno v. Condon, where the State of

South Carolina was choosing to take its records and sel

theminto the stream of comrerce, there the Court held
that -- that they thereby became a thing in comerce.
The records of the tax assessor of the
County of Henrico, which are avail able through the
clerk's office to M. Hurlbert, are not things or

persons in comrerce, nor are they --

JUSTI CE KENNEDY: It -- it would surprise ne
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if an out-of-State investor who was thinking of putting
a large plant in Virginia had absolutely no interest in
Virginia's tax policies.

MR. GETCHELL: But they are available. They
are publicly available. They are not just not avail able
t hrough this adjunct service. Al -- all FOAis, is a
devi ce where you don't have to go and | ook. There has
al ways been public access for these -- these records.

JUSTI CE BREYER: But there -- there --
suppose -- | think they have an argunent, saying of
course this informati on woul d be useful for gathering
nati onal statistics and hel ping the national econony. |
think that's true.

On the other hand you say, wel |, but I ook,
there nmust be sonmething left that the States can reserve
to their own citizens. There nust be sonmething. They
can't protect their own comrerce; that's clear. They
can't discrimnate agai nst people who want to conme here
and live here. That's clear.

They can't do this and that and the other
t hi ng, but gee, there nmust be sonething. | nmean can't
they reserve at |least their -- their beaches for their
own citizens? No. Parking near their beaches? Well,
maybe. And -- and naybe deer. And if not this, what?
That's the end. Ckay?
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So that's basically what you are saying.
This is just an interest in trying to find out how State
institutions work, and the voters have the main interest
there, and this is other -- so you say the other one is
attenuat ed, but not non-existent.

He says the other is inportant, though he
recogni zes States should be able to do sonet hing.

So if you were nme, how would you deci de?
How woul d you choose? What is the standard, because you
know the -- the Privileges and Imunities Clause is --

i s considerably opaque, and there are very few cases on

it. And so what -- how would you tell ne to -- to
resolve that -- that tension, because there is a
t ensi on. \

MR. GETCHELL: | -- 1 think there that --

that the inportant policy issue in this case for us is
precisely as you articulated. There -- there is

resi dual sovereign power in the State to act, and we
have to violate the Constitution, clearly, before we

| ose that authority. And under existing privileges and
i mmuni ties doctrine, the privileges and i munities are
--are few, they are -- they have been enunerated in the
courts, they are simlar in character having to do with
commerce, not governnental action. So | would say you
woul d not extend privileges and immunities.
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JUSTI CE SCALI A: We are tal king about
St at e-owned docunments, aren't we?

MR. GETCHELL: Yes, Your Honor.

JUSTI CE SCALIA: There is not nuch that's as
close to the sovereignty of the State as the possession
and right to exclude people fromits own records and its
own docunents, right?

MR, GETCHELL: | agree, Your --

Justice Scali a.

JUSTI CE SCALIA: So the -- the issue is, can
the State allow its own citizens for purposes of seeing
that the governnent is -- is being run on the up-and-up,

have access to those docunents without |etting the whole

wor | d?

MR. GETCHELL: Yes, Your Honor, that is our
position.

JUSTI CE SOTOVAYOR: So why doesn't the
dormant Comrerce Cl ause affect the hypothetical | laid

out? Because directly this permts Virginia comercial
busi nesses to get sonething that out-of-staters can't.
The State is putting this instrument into comrerce. You
say, | don't know that. But nmake the assunption that we
think the record' s clear enough on that point.

| know you want to fight nme on that, but
it's hard -- it's a fight with no | egs. Because you
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have to know that commercial enterprises in Virginia
seek these records.

MR. GETCHELL: | am-- | am arguing that --
of course | think we say in our brief that -- that they
can be put into commerce. They are put into commerce.
But we don't put theminto comrerce. And we have -- in
the architecture of our bill, our act has nothing to do
with comrerce. And if a State can't deal with --

JUSTI CE SOTOVAYOR: Tell wus under our
jurisprudence, the dormant Common Conmerce
jurisprudence -- | have coll eagues who don't -- who
don't believe it should exist. Take that argunment out.
VWhy is this not a dormant Comrerce Cl ause case?

MR. GETCHELL: Because i{ IS not an exercise
of the State police power to regulate commerce. The
docunents in the -- in the tax assessor's office of the
County of Henrico are not things or persons in comerce,
nor are they channels or instrunmentalities of commerce.
They are just the records of the sovereign, which we
will allow our citizens to obtain.

Unl ess the Court has further questions, |
think this argunment has been devel oped from our
st andpoi nt.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

M. Gupta, you have three m nutes remaining.
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REBUTTAL ARGUMENT OF DEEPAK GUPTA
ON BEHALF OF THE PETI TI ONERS

MR. GUPTA: Thank you. Just a few quick
poi nts.

First, | just want to clear up on the
statute, | want to make it clear that this statute does
allow the State to fully recoup its costs, including
adm ni strative costs, and the State hasn't said
ot herw se.

And secondly, the suggestion has been
made - -

JUSTI CE SCALI A: Excuse me. The -- | -- |
t hink what he's saying is: You don't have to pay the
costs of devel opi ng and nmmi nt ai ni ng {hose records, which
costs are paid by the citizens of Virginia, which gives
t hem an additional interest in being able to get to
t hose docunments. You -- you don't claimthat -- that
you pay for the devel opnment and the nmmi ntenance of those
records. You just pay for the increnental costs of
giving it to you, right?

MR. GUPTA: That -- that's right,

Justice Scalia --

JUSTI CE SCALI A: -- and Virginians pay for
all the rest?

MR. GUPTA: That -- that's right, Justice
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Scalia, and that's true of other things, |ike roads and
courthouses. And | think this gets to -- Justice Breyer
asked for our test to try to differentiate this from
other services and I1'd like to try to provide one.

I think, at |east where you' ve got a

function that is reserved to the State -- only the State
can do it, only the State can run the archives -- it's
necessary as a channel to -- to comerce. And in the --

I n the nodern econony, this is as nuch part of the
information infrastructure as transportation is, |ike
court houses, like archives, |ike roads.

It would not stretch limted resources; it
woul d not cost the State additional nmoney; and it would
not jeopardi ze inportant | ocal tradi{ions or
i nstitutions --

JUSTI CE G NSBURG. Are you | eaving out --

MR. GUPTA: -- and | think we feel
confortable --

JUSTI CE G NSBURG. Are you leaving it --
you -- you switched now -- and you were |led there but
you switched to the Dormant Commerce cl ause. What about
your other client, MBurney? He doesn't have any
Dor mant Commerce cl ause claim

MR. GUPTA: Right. And | -- | think the
test that | just laid out would work for both cl auses.
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It's a limting principle on the justification side.

But that's right: M. MBurney does not
have a Dormant Comrerce clause claim His claimis
based on equal access to proceedings.

He wanted to get recovery of child support
that he was owed. So he is a creditor seeking to pursue
a debt on equal terns with people in the state of
Virginia, and the State set up a process: As one step
along the way to court, you go to the agency; you ask
t he agency to enforce. The agency has uni que
enforcenent tools. It can suspend soneone's driver's
| icense, for exanple. It can -- it can intercept incone
tax refunds, and it can go to court on your behalf. And
all he's asking for is the rules of {he gane. He wants
to know what procedures apply to that process. And at
| east where a -- an agency has a process that directly
affects a non-stater in the pocketbook, all we are
saying is that equal access to the proceedi ngs neans
equal access to the information governing those
pr oceedi ngs.

And, finally, | would just like to close by
sayi ng that, you know, what | don't think we heard on
the justification side fromthe State was really any
justification, because the State can recoup its costs.
And so they are not saying that this will cost them
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anything nore. Which was the only justification they
pressed in -- in the courts bel ow

And so they are left with the position that
t hey can discrim nate sinply because they think they
can. And if you look at the Privileges and Immunities
clause, it sits right next to the Full Faith and Credit
cl ause, which indicates, if anything, that the Framers
t hought that the novenent of public records across state
| i nes was inportant to interstate comty. They changed
the Articles of Confederation version, which did not
i nclude public records; it only referred to judicial
records. They added a nention of judicial records --

nonj udi ci al records and saw that that was inportant

to -- to comty across state |ines.
But -- but their position is about the step
before that. [It's about whether you get the records in

the first place. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
The case is submtted.

(Wher eupon, at 11:16 a.m, the case in the

above-entitled mtter was submtted.)
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